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Abstract

The paper examines whether the shareholder’s right to take part in the discussion
phase of general meetings may be restricted or rather made conditional upon a
minimum shareholding threshold through the bylaws of joint-stock companies.
The issue has received remarkably little scholarly attention from this standpoint.
The analysis unfolds in three stages. First, it reconstructs the nearly thirty-year
legislative evolution that has progressively undermined the traditionally man-
datory character of the collegial method, from postal and electronic voting to the
recognition of voting agreements, culminating in the exclusive appointed repre-
sentative under the 2024 Capital Markets Act. Second, it demonstrates that no
equivalent phenomenon has occurred in cooperative companies, where the one-
member-one-vote principle makes the discussion right structurally unavoidable,
excluding any unitary solution across corporate types.

The central and most original claim is advanced in the third stage. The author
argues that a general principle has emerged, drawn from the cumulative
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legislative trajectory, whereby the discussion right can no longer be classified as
mandatory even beyond the instances of departure expressly contemplated by
law. On this basis, the bylaws may lawfully configure discussion as a threshold-
based right. This rests on three interconnected propositions: (i) the said general
principle; (i) an extensive construction of the share-ownership ceilings under Ar-
ticle 2351, paragraph 3, of the Italian Civil Code, encompassing minimum thre-
sholds and all membership rights amenable to graduation; and (iii) the suffi-
ciency of a qualified-majority resolution, without the consent of sub-threshold
shareholders, departing from Milan Notarial Council Opinions.

The article further addresses ad hoc limitations, shareholders” meeting rules of
procedure, and the infringement proceedings recently initiated by the European
Commission against Italy. Ultimately, the inquiry seeks to demonstrate that pri-
vate ordering already has the tools to reshape the discussion right, and need not
await a legislative intervention that, if and when it comes, may well take the di-
rection charted here.



