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Abstract

This paper argues that in revising the Takeover Bitkective, EU policymakers should adopt a neutral
approach toward takeovers, i.e. enact rules thdthee hamper nor promote them. The rationale belisl
approach is that takeovers can be both value-cngatind value-decreasing and there is no way toetell
ante whether they are of the former or the latiedk Unfortunately, takeover rules cannot be crafte as
to hinder all the bad takeovers while at the saime tpromoting the good ones. Further, contestabiit
control is not cost-free, because it has a negatiygact on managers’ and blockholders’ incentivesiake
firm-specific investments of human capital, whichurn affects firm value. It is thus argued thadividual
companies should be able to decide how contesthble control should be. After showing that the reumt
EC legal framework for takeovers overall hinderkegaver activity in the EU, the paper identifiesegar
rationales for a takeover-neutral intervention betEC in the area of takeover regulation (pre-eomptof
“takeover-hostile,” protectionist national regulaths, opt-out rules protecting shareholders viss-vi
managers’ and dominant shareholders’ opportunisrtakeover contexts, and menu rules helping indalidu
companies define their degree of control conteStgpband provides examples of rules that may respm
such rationales.

(9 Consob, University of Bologna and ECGI. | wishthank Alessio Pacces, who is also the coautharafmpanion
paper, and Matteo Gargantini for their commentgddier drafts. Views expressed in this paper adusively the
author’s and do not necessarily reflect those of90b. Usual disclaimers also apply.



1. Introduction

The Takeover Bid Directive (TBD) contains a revision clause: around May 2Qhé
Commissiorshall “examine this Directive in the light of te&perience acquired in applying it and,
if necessary, propose its revision. That examimasioall include a survey of the control structures
and barriers to takeover bids that are not covegethis Directive®. May 2011 is approaching: it
cannot be too early to start a debate on the futiERIropean takeover law.

Both before and after the adoption of the TBD, gbkcy debate on European Takeover law
has almost exclusively focused on how contestabtefean companies should b&ommentators
generally agree that “[tlhe true main goal of thak@over Directive [is][] the maximization of
takeovers — i.e. the facilitation of as many taleevas ‘the market’ desire$.If that is true, then
the TBD was indeed a spectacular failure, much fless/hat it did not do (it failed to impose the
board neutrality rule and the break-through rut@ntfor what it positively did. In fact, as secti®n
and 4 show, many EC rules hinder takeover actirather than promoting it. That is because in
general policymakers have a tendency to enact théggprotect incumbent managers or controlling
shareholders from the market for corporate con®8akh a pro-incumbent approach has so much
characterized national takeover laws in the pasadies that the starting point for EC intervention
in the area was one displaying a number of natian@takeover measures. It was only natural for
the EC to include them in the TBD in its attempptovide a single EU-wide legal framework for

takeovers. By doing so, however, it took national-takeover provisions under its wings, thereby

! Directive 2004/25/EC on Takeover Bids of 21 Apfi02 OJ L 142, 30.4.2004, p. 12—23.

Z Article 20 TBD.

% See e.gKlaus J. Hopt Takeover regulation in Europe -- The battle for #8th directive on takeoverd5 AUST. J.
CoRrP. L. 1 (2002);Vanessa Edwardd he directive on takeover bids — Not Worth the Pédie Written on? 1 ECFR
416 (2004).

* Beate SjafjellTowards a Sustainable European Company lL&& (2009).
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extending them to all EU (and EEA) states and fyatg them at least until the review of the
TBD®.

When the time for the review of the TBD comes, Hueopean Commissionill predictably
try to push for more mandatory rules, such as ttesat failed to impose in 2004, to tilt the cutren
legal framework in the direction of more contedifib(l call this possible outcome an “enhanced
TBD regime”). It is highly unlikely that a similaattempt will be more successful then: national
governments’ protectionist instincts have strengdaesince 2004.

This contribution outlines an alternative regulgt@pproach to takeovers with specific
reference to the EC framework. It argues that BLdhould adopt a consciously neutral approach
to takeovers, i.e. it should aim neither to makeoaan companies easier to take over nor hinder
the functioning of the market for corporate contrglmaking takeovers more costly and therefore
more rare. Section 2 articulates this claim basethe hardly contestable proposition that takeovers
as such are neither good (value-creating) nor batu€-destroying): there are good and bad
takeovers, but takeover rules cannot be craftedsstm hinder all the bad ones while at the same
time promoting the good ones. After showing that Edes are overall “takeover-hostile” in
Sections 3 and 4, Section 5 illustrates how a taepeutral EC legal framework would look like.

Section 7 concludes.

2. Theeconomic rationale of a neutral approach
Takeovers, both friendly and hostile, are neithéinsically good nor intrinsically bad: they
may create value or destroy it. Unfortunately, vileeta given takeover is value-increasing or value-
decreasing is only known for sure after it has gihmeugh.
Takeovers perform two functions: they disciplinenagers and reallocate control. Let us

first consider takeovers as a discipline deviceeiifpositive effects on managerial agency costs are

®> On the petrification effect of EC (company) lave &ichard M. BuxbaunandKlaus J. Hopt Legal Harmonization
and The Business Enterpri2d3 (1988)..
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impossible to quantify, if only because it is thermpossibility of a takeover that aligns managers’
interests to those of shareholders. While theseftismmay be substantifithe empirical evidence
shows that hostile takeovers that do occur areargeted at underperforming comparfi¢urther,
this disciplinary device also has a negative sitee threat of hostile takeovers does not allow
managers to protect their firm-specific investmenthich are potentially valuable also for
shareholders (and other stakeholders as well)atiagers face the risk of being ousted following a
hostile takeover, they will tend to make less hurapital investments of this kiffd.

The second function of takeovers (control realliorgt is equally important, but
unfortunately this market is far from perfect. Siaiders’ collective action problems on the one
hand and the presence of private benefits of cbotrahe other can lead both to the success of
value-decreasing takeovers and to the failure hfevancreasing ones.

Shareholders’ collective action problems can digtee outcome of takeovers because of the
free riding problem. A prospective acquirer willtech a tender offer if the gains exceed the costs.
In principle, this is done by identifying undervatlicompanies, bidding for all of their stock at a
price (slightly) above the current one, and, affter purchase, profiting from bringing stock returns
to full potential? Unfortunately, due to target shareholders’ coilecaction problems, this strategy
is almost impossible to implement. Anticipating thigher stock returns, an individually rational
shareholder prefers not to tender hoping that thercshareholders will, so as to free ride on the
takeover gaind® Dispersed shareholders, being unable to coordinaile all think the same,

leading to the takeover failure. That is, unlesgaurse, the bidder offers them the entire expkcte

® See most recentlionathan R. Maceyorporate Governance: Promises Kept, Promises Brok&8-122 (2008).

" Empirical studies of hostile takeovers are onlgikmble for the US and the UK. See, respectivélyWilliam Schwert
Hostility in Takeovers: In the Eyes of the Behokl&5 J.FIN. 2599 (2000);Julian Franks, Colin Mayer, and Luc
RenneboogWho Disciplines Management in Poorly Performing @amies? 10 JFIN INT. 209 (2001).

8 For an overview of the literature sktarco Becht, Patrick Boltorand Ailsa Réel] Corporate Law and Governance
in A. Mitchell Polinsky and Steven Shavell (E#gndbook of Law and Economj&33, 851-852 (2007).

® This is how the market for corporate control wiast funderstood. Seldenry G. ManngMergers and the Market for
Corporate Contral 76 JPoL. ECON. 110 (1965).

1% This problem was first discussed analytically3snford J. GrossmaandOliver D. Hart, Takeover Bids, The Free-
Rider Problem and the Theory of the Corporatibh BELL J.ECON. 42 (1980).
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post-takeover value increase. But that would deptine bidder of any profit, which means that she
will not launch the bid to begin with.

Free riding is less severe than that in the realdydut the substantial gains accruing to
target shareholders are evidence of its existtn@ne prominent reason why the free riding
problem is not as extreme as theory predicts it tdrget shareholders face a second collective
action problem, i.e. pressure to terfdeBecause they decide whether to tender based ®n th
expected post-takeover value relative to the bidepiidders can force shareholders to tender by
“fixing” a post-takeover value for holding-out skhpolders lower than the bid price. One way to
implement this strategy is by declaring in advatie after the takeover the target company will be
merged into the parent company on the basis okehamge ratio that values the target shares less
than the bid price (that, of course, in jurisdinBovhere company and securities laws do not forbid
a similar merger). While such a bid structure dffety solves the free riding problem, it prompts
dispersed target shareholders to accept evenrbigdkich the expected post-takeover value is lower
than the pre-acquisition value. In other wordsydikes even value-decreasing bids possible.

All major jurisdictions, including EU ones and tB€ itself, provide for rules that aim to
solve the pressure to tender problem. In doindghewever, they bring back the free riding problem
to the foreground and therefore negatively affedtig-increasing bids. They also make all tender
offers more costly, and therefore less profitalde lhidders. At the margin, thus, they have a
negative impact on value-increasing takeover bitviagc

An alternative to laws aimed to protect target shalders against pressure to tender is to let
individual companies themselves devise contractadlitions to it, such as charter provisions
granting a majority of the shareholders or the cmafe board a veto over the transactions. A private

ordering solution to the free riding and presswéender problems has the great advantage of

" SeeBurkart andPanunzj TakeoversECGI Finance Working Paper No. 118/2006, 12-17.

12 5ee e.glucian A. BebchuKkrhe Pressure to Tender: An Analysis and a Prop&adedyin 12 DeL. J.CORP. L. 911
(1987).

13 See e.gMichael C. Jensen, Agency Costs of Free Cash Rimsporate Finance and Takeovei& Av. ECON. REV.
323 (1986).
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allowing for adaption of the response to the spedaharacters of each individual company.

Whether a company’s control should be more ordesgestable is in fact a function of a number of
variables, such as its ownership structure, thel$eand kind of private benefits available to those
in control and the importance of managerial firnedfic investments. A company’s shareholders,
whether at the IPO stage or mid-stream, are ulgimah the best position to strike the balance
between all such variables. A one-size-fits-aluioh devised by lawmakers will inevitably make

some companies more open to the market for copamattrol, and some others too protected from
its disciplining and/or re-allocation effects, thamwould be optimal.

The framework is different in the presence of atdiing shareholder, but again control
transfers can be value-creating as well as valeesdsing and the conclusion to be reached is the
same as before, i.e. private ordering is betten tbae-size-fits-all solutions. Here, changes in
control are normally operated by voluntary exchanafethe controlling block? The main problem
is that the acquirer's gains can come from theaexiwn of higher pecuniary private benefits of
control and/or from better management, synergiessanon. If the difference between the seller's
private benefits of control and the acquirer'signgicant enough, the acquirer can profit from the
transaction even if the overall value of the conyander her control is lower than under the
seller’s. In other words, the acquirer’s gains barthe minority shareholders’ losses. A solution to
this problem is the mandatory bid, which forcesdbguirer to extend to minority shareholders the
same terms of purchase offered to the seller, biyending out inefficient takeovers. Unfortunately,
the mandatory bid also reduces the number of ssftdeslue-increasing takeovers, because of the
additional costs of paying the control premium taenity shareholders.

The negative impact of mechanisms protecting mip@tareholders from expropriation in

negotiated control transfer settings generally ddpeon the relative importance of private benefits

4 For a comprehensive analysis of this setting, lsssan A. BebchukEfficient and Inefficient Sales of Corporate
Control, 109 QJ.ECON. 957 (1994).
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of control for the seller and the acquiterwhich in turn depends on factors like ownership
structure, the company’s business, the regulatovir@nment, and so on. Then, again, the decision
on whether to sacrifice efficient allocation of porate control in the name of investor protection
(or vice-versa) should be left to individual comjgen

To conclude, takeover regulation should be as akag possible, i.e. be designed in such a
way as to neither hamper nor promote takeoverss ifplies mainly deferring to private parties’
choices, but there still is a role for the law tayp and especially for EC (or federal) law, astisec
5 shows. Before describing how a takeover-neut@ldsv would look like, let us see how distant

current EC law is from this approach.

3. Thecurrent EC approach: (1) the few rules promoting takeovers
As we have seen in the previous section, the mdiketorporate control and hostile

takeovers more specifically are well known to bghly effective in disciplining managers and are
thus a powerful market-based tool to indirectlytpod the interests of shareholders. Further, a
market in which hostile takeovers can more easiigceed is also one in which cross-border
acquisitions will be more frequent, and thus a motegrated one. Rules promoting takeovers are
thus justified both because they indirectly proteetinterests of shareholders (Article 44(2)Eg,
Treaty) and because they are instrumental to market raieg, one of the foundations of the
European Unionlt is thus surprising how few the provisions loktkind are irEC Directives Here
is the list:

a. Articles 9, 11, and 12 of the TBD, requiring Memi&tates to at least allow companies to

opt for the board neutrality rule and the brealotigh rule!®

15 For instance, inefficient control transfers areitm not to happen when the seller's and the aatgiipeivate benefits
are of the same order of magnitude. In this sibmatthe mandatory bid has only adverse consequernteglue-
increasing takeovers. Sééke BurkartandFausto PanunziMandatory Bids, Squeeze-Out, Sell-Out and the Dicsam
of the Tender Offer Process Guido Ferrarini, Klaus J. Hopt, Jaap Winter and Bddvymeerscleds.,Reforming
Company and Takeover Law in Euro@87, 761 (2004).

'8 To be sure, Article 3(1)(c) TBD spells out thengiple that “the board of an offeree company musirathe interests
of the company as a whole and must not deny theéehelof securities the opportunity to decide onrtieits of the
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b. At least if broadly construed, tfeecond Company Law Directigeprovisions on pre-
emptive rights and equal treatment (Articles 29 &®) rule out the possibly most
effective defensive device, i.e. the US-style poipil;*’

c. The Second Company Law Directivtself makes it harder for boards to adopt other
defensive strategies, such as leveraged cash-augstd limits on distributions and rules
requiring a shareholder meeting resolution on bagkb}® targeted issues of shares (via
rules requiring a shareholder meeting resolutiorestrict or withdraw pre-emptive rights
provisions}®, and to execute leveraged management buyouts

d. Article 46 of Directive 2001/34/ECprovides that shares admitted to official listimgist
be freely negotiable (para. (1)). A derogationHis principle, in the form of an approval
of purchases of shares e.g. by the board, is didwed “if the use of the approval clause
does not disturb the market” (para. (3)), a swfitly vague formulation as to make board
approval even of purchases of shares above a giveshold of dubious legaliy};

e. Article 10 of the TBD, requiring companies to prdidetailed information on their
ownership structures and any anti-takeover devitess lowering the costs potential
bidders have to incur to identify targets;

f. Article 15 of the TBD, requiring Member States t@amf bidders squeeze-out rights at

certain conditions;

bid.” It is doubtful, however, whether this printdghas any operational value in the law in actimnany company that
is not subject to Articles 9 and 11. Similarly, tfaet that the board neutrality and break-througfles are the “EC”
default means these rules have hardly any opegdtimpact, becausdember Statesan opt out.

7 See e.gJeffrey N. GordopAn American Perspective on Anti-Takeover Laws é@nEk): The German Exampli
Guido Ferrarini, Klaus J. Hopt, Jaap Winter and Bd@/ymeerscleds.,Reforming Company and Takeover Law in
Europe 541, 551 n23 (2004).

18 See Articles 15 (limits on distributions) and 1®{®uy-backs).

9 Article 29(4), Second Company Law DirectivBee also Article 29(5) of the same, which alldlesmber Stateto
delegate the power to restrict or withdraw pre-éomptights to the body that has been delegatesstaei new shares.

2 Article 23a,Second Company Law Directive

2L Cf. Guido Ferrarini, Le difese contro le o.p.a. ostili: analisi econoaie comparazione2000Rivista delle societa
737, 746 (describing national listing requiremergguiring free transferability of shares and notthgt the original
intent of the EC provision was not to promote tales).
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g. Article 3 of Regulation (EC) No. 2273/200Rlentifying the eligible purposes a company
may pursue in order to be exempted from the maakase prohibitions (safe harbotf).
Defending against a hostile bid is not one of thé&fthough operating outside the safe
harbour should ngber sebe regarded as abusive, it entails a higher legial therefore

discouraging buy-backs as a defensive measure.

4. Thecurrent EC approach: (2) the many rules hindering takeovers

We have seen that takeover bids can also harmsildess’ interests by exploiting the
collective action problem of the target sharehddes against the bidder. Other stakeholders, like
creditors and employees, may also stand to losetifkeover bid succeetfsUnder the implicit
assumption that private parties themselves haveore efficient ways to address these problems,
the TBD contains a number of provisions that, wipteviding safeguards for shareholders and
other stakeholders, have a negative effect on tadteactivity. Some provisions in other directives
also have this indirect effect. Starting first wite TBD, here is a list of its “takeover-hostile”
provisions:

a. By providing for equivalent treatment of securitiesiders of the same cla&sthe TBD
appears to rule out the possibility of price disgniation and selective purchases at a
higher price during the bid, which might otherwisdp bidders lower the acquisition price
and/or raise their chance of success;

b. In the context of hostile bids, the mandatory hite? prevents the bidder from using
coercive bid structures such as partial offersgialbnly above the mandatory bid rule

threshold, which is for the Member States to défared two-tier tender offers (whereby

22 Art. 3 of Commission Regulation (EC) No. 2273/2003 of 22 Béez 2003

% SeePaul DaviesandKlaus Hopt Control Transactionsin Reinier Kraakman et glThe Anatomy of Corporate Law
225, 229-30 (2d ed., 2009).

24 Article 3(1)(a).

% Article 5.



the price for the second stage of the offer is lowen for the first stagé). The
mandatory bid rule also makes friendly acquisitiongre costly: at the margin, some
value-creating transactions may not go through tmeeaf such higher costs;

. The TBD requires a minimum acceptance period of weeks?® The provision raises the
cost of acquisitions for bidders in various waysst;- it rules out coercive bids such as the
notorious 1960s “Saturday Night Special,” an offarnched on Friday night and closing
on Monday morning before stock exchange openingecond, the provision facilitates
incumbent boards’ reaction. Specifically, it raigae probability of a competing offer,
whether by a White Knight or by another third pafgnally, and less importantly, a
longer offer period implies higher financing costs;

. The Directive also requires bidders to submit aitkrl offer document for authorization
by the competent supervisory authority and to niakeblic,>® which has obvious costs,
both direct and indirect (especially as regardsrigle of liability suits and administrative
or even criminal sanctions for incomplete or faiséormation), and further delays
completion of the transaction;

. By requiring immediate disclosure of the intentitm launch the bid! the Directive
restricts bidders’ discretion in deciding when tartstheir attack, possibly with negative
implications, again, on the cost side and the chaficuccess. Specifically, it may hamper
the bidder’s ability to build a sufficiently higloehold before share prices incorporate
information about the transaction. Further, it givlie target company more time to
prepare defences or to find a White Knight;

The effect of curbing coercive practices and thaeebf raising acquisition costs stems

also from granting a sell-out right to remainingagholders after highly successful

% See e.gPaul DaviesandKlaus Hopt Control Transactionssupranote 23, at 252-4.
27
Id. at 259.
2 Article 7(1).
% See e.gRonald J. GilsorandBernard S. BlackThe Law and Finance of Corporate Acquisitiate (1995).
30 Article 6.
3L Article 6(1).
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completion of the bid (the threshold being betw&nand 95 percent, depending on
States’ choice). This is in fact like a second was envisaged by the takeover regulations
of some countries to avoid pressure to teffder

. While requiring Member States to include squeezepoovisions in their takeover laws,
the TBD prevents them from granting such right indaler terms than it envisages. For
instance, Member States may not allow successfiddns to squeeze-out minorities after
reaching a threshold lower than 90 per cent, agaiinh a negative impact on takeover
activity;

Finally, and least importantly, even the rule tlegjuires target companies to “make public
a document setting out its opinion of the bid” fzams albeit trivial negative impact on
takeover activity, because it requires target cangsato bear the cost of preparing and
publishing the document. Of course, target comganieuld always try to communicate
with shareholders in the event of a hostile takeoBat they might keep silent when the
bid is friendly.

At least two other pieces of EC company law armémtion as “takeover-hostile.” First and

foremost, thelransparency Directiverovisions requiring holders of stakes higher thgrercent to

inform the public about their stakes and any subeet;material chand® have an apparent

negative impact on takeover activity, as it dingetffects the possibility of building toeholds wil

the market is still in the dark about a raider'seitions®* Second, theSecond Company Law

Directive provides for particularly “onerous conditiofdfor the legality of financial assistance

transactions, thus curbing leveraged buy-out dgfitiowever little, at the margiis.

This Section and the previous one have brieflyioed the pieces of EC takeover regulation

that either promote or hamper takeover activityerehwas of course no pretence to cover

%2 See e.g. Rule 31.4 of the the UK Takeover CodeGiermany, § 21(5) WpUG.

3 Articles 9 and 10Transparency Directive

3 See e.glLucian A. BebchukThe Case for Facilitating Competing Tender Off&@3s Harv. L. Rev. 1028 (1982).

% Article 23. See criticall\Eilis Ferran, Regulation of Private Equity - Backiedveraged Buyout Activity in Europe
25-30 (May 2007). ECGI - Law Working Paper No. &02. Available at SSRN: http://ssrn.com/abstrac872B.
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absolutely all takeover and takeover-relevant ratpms. In fact, no mention has been made of the
provisions, in the TBD (very few) or elsewhere,tpiring to the protection of employe&swWhile
it may be argued that they also have a (very njildigverse impact on takeover activity, | omit
them for the sake of brevity.

To summarise, the EC rules hampering takeoversnare numerous than those promoting
them. Because their relative importance may vamnay be subject to debate whether the overall
outcome is one rather hindering than promotingde&es. But it is fair to conclude that the current

regime leans on the side of hampering them.

5. Thebuilding blocks of a neutral approach

| have argued that (EC) law should be neutral tdwakeovers, i.e. set a framework of rules
neither subsidising nor hampering takeover actiwiyile at the same time leaving individual
companies free to choose whether and how easilydbetrol should be reallocated, whether via a
takeover bid or a sale of the controlling blocktbg dominant sharehold&t.

That does not imply that there should be no EC dawtakeovers, however. In fact, while
most of the TBD rules making takeovers riskier aasitlier or promoting them should be scrapped,
harmonising measures in this area are justifiethcee grounds.

First, the EC’s fundamental aim of promoting marikeegration makes it a good candidate
to act as a countervailing force against MembeteStaendency to devise rules that protect
incumbents and therefore hinder takeover actiVityn other words, EC law should ideally rule out
Member States’ ability to issue mandatory rulethat kind.

Second, there is a clear conflict of interest betwenanagers or blockholders and (other)

shareholders in defining a company’s policies vigsatakeovers, whether hostile or friendly, and

37 For a description and an assessment of such prosiseeSjafjell, supranote 4, at 355-66.

% In other words, most (EC) rules in this area stidag optional for private parties, whether as defailes (allowing
opt-out) or menu provisions (allowing opt-in). SgenerallyGérard Hertigand Joseph McCaheryOptional rather
than Mandatory EU Company Law: Framework and Speéifoposals 2006 ECFR 341 (advocating a wider use of
optional law by EC company lawmakers).

39 See e.gRoberta Romandhe Political Economy of Takeover Statufe® VA. L. Rev. 111 (1987).
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in implementing it. Because managers and blockhsldél have the upper hand at both stages, if
anything due to shareholders’ collective actionbpgms, it makes sense for a takeover-neutral
policymaker to devise default rules that tilt ore thide of more contestability (in management-
controlled companies) and on the side of more $ioddler protection (in companies with a
controlling shareholder).

Third, because of the mandatory nature of many g@an company laws, both in general
and with regard to takeovers specifically, a ndudmproach to takeovers should aim to remove
national company law barriers to contractual freeda designing corporate policies on control

allocation. Menu (opt-in) rules should be usedtfis purpose.

a. Limiting Member States’ freedom to enact or iretacumbent-friendly ruledVell before
the TBD, many Member States had issued rules hangptakeover activity. The EC may have a
role in shaping EU takeover policy by enacting enepting rules, i.e. rules that limit Member
States’ freedom to tamper with takeoV&r&/arious pre-empting rules of this kind can beutjut
out. Here are three examples.

1. Because disclosure obligations for owners ofomahareholdings discourage takeover
activity by limiting the freedom of soon-to-be batd to build toeholds in the target company, the
EC should prevent Member States from defining tovo & threshold. It should also require Member
States to grant those who launch a takeover bitinyisay, one month from the date when the
threshold was crossed, an exemption from such atimigs. Of course, EC legislation should allow
individual companies freely to “opt down” to a lowiaitial threshold or “opt up” to a higher one.

They should also let them opt out of the exempfilwrprospective bidders.

“0 Because of the political saliency of takeovers ahthe varying preferences among national politiéth regard to
such transactions, it would be politically impraetile to do anything more than setting limits onnMer States’
takeover-hostile intervention. In other words, aitright ban on takeover-hostile national laws wdudda political non-
starter.
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2. EC legislation should not require bidders tolistiban offer documerit. Because it has
always been a hallmark of takeover legislationisitrealistic to let Member States retain this
requirement. In that case, however, EC legislasioould specify that national rules may not make
its publication conditional upon prior authorizatiby the supervisory authorif§.

3. Similarly, EC legislation should not fix a minim offer period. It may, however, provide
for a maximum length of the minimum offer period Mleer States might want to impdSe.

b. Default rules protecting (minority) shareholdef$e right default rules can help private
parties reach better outcomes in their negotiaffdhfollow here Bebchuk and Hamdani's intuition
that “[w]lhenever public officials face a choice Ween two default arrangements, one more
restrictive and one less restrictive with respecintanagement, erring on the side of the more
restrictive arrangement would carry with it a certanportant advantage’™ i.e. that “relatively
little will be lost because both shareholders armhagers will support a charter amendment opting
out of this inefficient arrangement®In contrast, as Bebchuk and Hamdani observe, “vaming
out requires a charter amendment, if the nonréisei@arrangement is chosen and then turns out to
be inefficient, it might often persist despiteiitefficiency,”’ because managers and/or controlling
shareholders might gain in private benefits moemtthey loseuashareholders.

Because there is a trade-off between minority $twhder protection and promotion of
takeovers, a neutral lawmaker should choose thauttefules depending on whether investor
protection or contestability is more relevant toumier the self-interested behaviour of the

controlling agent. When a dominant shareholden iglace, control entrenchment prevails anyway,

1 Of course, companies should be free to requirgdsiito issue such a document.

“2 A rule of this kind would be similar to the proids in Directives 92/49/EEGnd 92/96/EECthat prevent Member
States from requiring prior approval of “generaldaspecial policy conditions ... [and] forms and otheinted
documents which an assurance undertaking intendsetén its dealings with policy holders.” See é&lds 6, 29 and 39
Council Directive 92/49/EEC of 18 June 19@Rird non-life insurance Directive); Articles 6(534 and 4Directive
2002/83/EC of 5 November 2002

3 In that case, however, EC rules should providedbmpanies’ charters may impose a higher or lanieimum offer
period.

*4 See generallian Ayres Optional Law 142-65 (2005).

“5 Lucian A. BebchulandAssaf HamdaniOptimal Defaults for Corporate Law Evolutio86 Nw. U.L. REv. 489, 492
(2002).

*®1d. at 492-3.

*71d. at 493.
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whereas control transfers can be a form of shadenhokxpropriation. When managers are in
control, that risk is less relevant than the advefects of entrenchment. Default rules should err
on the side of minority shareholder protectionha former case, and on the side of contestability i

the latter. Although admittedly it would be diffittio design rules the application of which depends
on the company’s control structure, there are tigsees in takeover law that the EC would best
legislate upon via default rules of this kind.

1. First, because the mandatory bid rule is a sai@gfor minority shareholders in the event
of opportunistic control transfers, it would makense for the EC to craft it as a default rule.
Individual companies should be free to opt it ddf.course, this may imply that a higher than
optimal number of companies would be subject tontla@datory bid rule than if there was no such
default. But because the current regime in the EWwiges for no opt-out, under the proposed rule
European companies would be at least no less ap@nendly and hostile) takeovers than they are
now, and some of them may become more so.

2. Tender offers launched by shareholders alreadiralling the company, normally with a
view to delisting it (internal tender offers), dtmctionally equivalent to self-dealing transactiéh
Because collective action problems may lead shédel® to accept low-ball bids that allow
dominant shareholders to appropriate a dispropwate share of the company’s value, EC default
rules should provide for mechanisms to protect miypshareholders, such as a separate approval
of the bid by a majority of the tendering shareleotd

3. Article 9 of the TBD sets the board neutralityeras an “EU” default, in the sense that
Member States are free not to implement it evea @sfault, provided they allow companies to opt
into it, which no one do&% Given managers’ aspiration to be protected frakeovers on the one

hand, and shareholders’ collective action problenabtaining a charter amendment, on the other,

8 See e.gRonald J. Gilsorand Jeffrey Gordon Controlling Controlling Shareholdersl52 U.PeNN. L. Rev. 785
(2003).

%9 SeeKlaus J. HoptObstacles to Corporate Restructuring: Observatitnosn a European and German Perspective
in Michel Tison et al.eds.,Perspectives in Company Law and Financial RegufatiBssays in Honor of Eddy
Wymeersch373, 380 (2009).
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it will be much easier for a company to opt-outltd default board neutrality rule than to opt iitto
if “no neutrality” is the default. Therefore, Artkec9 should be converted into a real default rale f
EU companies: Member States would have to implenteag a default rule, and only individual
companies would be free to opt out.

c. Menu rulesThe mandatory structure of company law in manyopaan countries and at
the EC level can hinder individual companies’ @pito devise protections against takeovers. Such
protections may pursue the legitimate interest;xaimbent managers or dominant shareholders,
who might want stability of control ascuid pro quofor firm-specific human capital investments
and/or for management monitoring. They may also &insolve shareholders’ collective action
problems vis-a-vis takeover bids. And they may dthb

The EC should enact menu rules that allow individoanpanies to deviate from the legally
defined (and in some countries legally mandatedyekeof control contestability. For example, EC
legislation should require Member States to all@mpanies to grant the board of directors a veto
power on takeover bids or any other equivalent meisim (like a poison pilli° A provision like
that would be extremely useful to permit compaiinesg opted out of the board neutrality rule not to
enter potentially harmful courses of action (sushieveraged cash-outs) to fend off hostile bids,
because a veto power or a poison pill are,JeSrey Gordonput it, like a neutron bomb,
“destroying” bids while leaving the company opesatlly untouched* Opening to this kind of
defences would allow EC policymakers to le&aecond Company Law Directivestrictions on
dividends and so forthin place, because the defences they hamper apysirat needed once a
veto power is available. Similarly, EC legislatisimould require Member States to allow companies

to adopt mechanisms, other than a board veto,sthlae shareholders’ collective action problems

*0 1t should of course be possible to restrict the y@wer (or use of the poison pill) to specifiads of bids (such as
coercive ones, or those with a premium lower th@ercent above market price). A no-poison pill défawuld be in
the same logic aBebchukand Hamdanis theory of default rules in corporate law. SebchukandHamdanj supra
note 45, especially at 513-5.

>1 SeeGordon An American Perspectiyeupranote 8.

2 Seesupranote 18 and accompanying text. Of course, thetgi@ire is not that it would be wise to leave sudbg in
place (seeLuca Enriques and Jonathan R. Magce&reditors Versus Capital Formation: The Case Aghitie
European Legal Capital Rule@001) 86 ©RNELL L. Rev. 1165), but rather that we could ignore the negadifect of
such rules on takeover activity.
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vis-a-visbidders. For instance, companies should be allowesquire bidders to make bids for

their shares conditional upon re-opening of therafince it has become unconditional.

6. Conclusion
| have argued that policymakers cannot assumetdkabvers, whether hostile or friendly,
are necessarily good or bad. Nor can they craéidadér rules that hinder all bad takeovers on the
one hand, and promote exclusively good ones omttier. As a consequence, the (EC) regulation
of takeovers should aspire to be neutral. | havecrileed how such a neutral, mainly optional
framework could look like. While, as a whole, sucheutral approach would not be an easy sell for
the European Commissiomat least parts of it might be easier to enach tha enhanced TBD

regime.
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